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    1                 JAMES COFFEY, SWORN: 
    2                 EXAMINATION BY MR. VEILLEUX:  
    3   1.            Q.   Hello Mr. Coffey.  I'll just be asking you a 
    4         few minor questions with regards to a few specific 
    5         paragraphs of your affidavit.  Specifically maybe you can 
    6         take a look at them just briefly.  I don't know if they're 
    7         fresh to your mind, but paragraphs 13, 18 and following -- 
    8         18, 19, 20, 21, essentially these are passages that are of 
    9         interest to me. 
   10                 A.   Okay. 
   11   2.            Q.   Now, at paragraph 13 you explained that 
   12         Esprit has been operating whitewater tours on the river 
   13         since '95, and your operations in 2005, you've got about 
   14         200 people going on the Kipawa River.  I went on your 
   15         website this year.  How much do you charge for a ride on 
   16         the river -- a raft ride on the Kipawa River itself? 
   17                 A.   A rafting trip on the Kipawa River is $100 
   18         per person. 
   19   3.            Q.   It's $100 per person, and what does it 
   20         include? 
   21                 A.   That includes a day of rafting on the river, 
   22         a lunch, all of our safety equipment.  If they like to 
   23         rent a wetsuit, they can rent a wetsuit -- that's $15 -- 
   24         their guide and their transport back to the rendezvous 
   25         location as well as an apres rafting beer, juice or soft 
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    1         drink. 
    2   4.            Q.   Okay.  Is the guide locally engaged?  Is he 
    3         somebody from the Kipawa area? 
    4                 A.   No, currently the guides that we use are 
    5         guides from our Esprit operation.  Esprit is located in 
    6         Fort Coulonge, Quebec, so we travel to and from the 
    7         location of the operation. 
    8   5.            Q.   Okay.  So do you have any infrastructure in 
    9         Kipawa per se? 
   10                 A.   Currently as of this point we do not have an 
   11         infrastructure in Kipawa.  However, we base ourselves out 
   12         of a local campground at the depanneur in Kipawa.  We 
   13         currently bring our own staff, but we have our 
   14         accommodation, we purchase our food locally, our fuel 
   15         locally, any of the other things to help run our operation 
   16         we try to produce from the area. 
   17   6.            Q.   Okay.  So you say food -- basically I'd like 
   18         to know what kind of actual investments are going towards 
   19         the Kipawa area specifically.  So you purchase food.  Do 
   20         you have any contracts signed with providers of 
   21         restaurants or whatnot? 
   22                 A.   Apart from -- not per se contracts signed.  
   23         However, we've, for the -- I'd have to check exactly the 
   24         years, but typically for the last five to six years we've 
   25         been renting a cottage at the local depanneur in Kipawa -- 
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    1         or sorry, in Laniel, and purchasing many of the products 
    2         that we use in conjunction with our trips from them. 
    3   7.            Q.   So you rent a cottage for what purpose? 
    4                 A.   For the housing of our staff and to base our 
    5         operations from that cottage.  So that's where we store -- 
    6         with our cottage we also rent a garage.  With that garage 
    7         we store all of our rafts and our equipment and things 
    8         there.  The purchase of beer, juice, soft drinks, ice, 
    9         cookies, snacks that we have on the river, any of our 
   10         other food stuff that's available for purchase in Laniel, 
   11         we would purchase in Laniel. 
   12   8.            Q.   Okay. 
   13                 A.   Anything that's not available there, we may 
   14         purchase that in either Temiskaming, Farb, or some of 
   15         those things we would bring with us from our operation in 
   16         Fort Coulonge. 
   17   9.            Q.   Okay.  And in your affidavit you noted that 
   18         gross revenue deriving from the Kipawa River Rally was in 
   19         the area of $20,000; is that correct, or it's the actual 
   20         running of the river for the full summer that grosses 
   21         $20,000?   
   22                 A.   As it turns out, our current operation only 
   23         operates at the Kipawa River for the one rally weekend.  
   24         That's because that's the only time that we're in fact 
   25         guaranteed that there will be sufficient water release for 
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    1         us to be able to operate there.  So our gross revenues 
    2         come from that time period, which happens over the Kipawa 
    3         rally weekend. 
    4   10.           Q.   So there's no way of actually running the 
    5         river at another period of time than the actual river 
    6         rally weekend?  
    7                 A.   As of now we currently operate over the rally 
    8         weekend.  We could, if there was sufficient water levels, 
    9         and if we were guaranteed, or we knew that there would be 
   10         sufficient water levels, we could sell at other times of 
   11         the year rafting on the Kipawa.  For example, when the 
   12         natural flow in the early spring, let's say in May, is 
   13         sufficient that there's water releasing, then there would 
   14         be enough water for us to operate.  However, we don't know 
   15         whether those water levels would be secure enough as far 
   16         as knowing that there will be enough water and that the 
   17         dam wouldn't be closed off, and at this point we haven't 
   18         sold any other dates other than the Kipawa rally weekend.  
   19         We could potentially do that in the future in the event 
   20         that our business warranted it, that we had enough people, 
   21         for example, if someone were to ask us on any given day 
   22         when there was sufficient water, could we come up and run 
   23         a trip for a group, yes, we could do that as long as there 
   24         was sufficient weather.  
   25   11.           Q.   So the cottage that you rent is rented for a 
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    1         weekend or it's rented throughout the summer? 
    2                 A.   No, it's rented just for the time that we're 
    3         at the Kipawa, which currently is limited to the Thursday 
    4         before the Kipawa rally and continues through until the 
    5         Monday, when typically the Kipawa River Rally would 
    6         finish. 
    7   12.           Q.   And so the same goes for any other expenses 
    8         incurred locally, those would be expenses that would be 
    9         incurred within the time frame of the festival per se, so 
   10         within the span of a week or so? 
   11                 MR. MONTI:  Can we go off the record for a second? 
   12                           (OFF RECORD DISCUSSION) 
   13                 THE WITNESS:  At this time Esprit, as well as 
   14         there are other outfitters that operate currently, operate 
   15         over the scheduled release of Kipawa River Rally.  That's 
   16         not to say that ourselves or other operators -- 
   17   13.           Q.   Could not be doing it in the future or -- 
   18                 A.   Correct. 
   19   14.           Q.   And weren't doing more in the past.  So like 
   20         right now I'm just focusing on what's alleged in the 
   21         affidavit.   
   22                 Now, 200 people would have gone down the river at 
   23         Laniel in 2005 according to your affidavit.  How many 
   24         people fit per raft; a dozen people, 10 people per raft? 
   25                 A.   Seven people per raft, and we would run eight 
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    1         rafts in the morning -- so 56 people -- eight rafts in the 
    2         afternoon to bring it to 112, and do that over two days, 
    3         over Saturday and Sunday.  Now, typically we may not have 
    4         as many people on Sunday afternoon to run a full trip, but 
    5         we also have trips on the Friday beforehand and water 
    6         levels permitting and bookings permitting, that we also 
    7         have trips on the Monday.  So our numbers are pretty much 
    8         considered if you were to round them to the nearest 
    9         number, whether it's 203 people or 197 people, it would be 
   10         200. 
   11   15.           Q.   Now, were you physically present in Kipawa 
   12         for the festival this year in 2006 and in 2005? 
   13                 A.   Yes, I was. 
   14   16.           Q.   When was the first time you were actually 
   15         physically present at the festival? 
   16                 A.   In terms of year or the time period? 
   17   17.           Q.   In terms of years, like the first year you 
   18         were actually there. 
   19                 A.   I believe it's '87. 
   20                 MR. MONTI:  At paragraph 13 you have:  "My company 
   21         has been operating tours on Kipawa since '95." 
   22                 THE WITNESS:  So Esprit first started operating 
   23         commercial trips there in '95.  I had originally been 
   24         there for my first trip down the river in 1987. 
   25                 BY MR. VEILLEUX: 
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    1   18.           Q.   What wasn't clear to me in paragraph 4, where 
    2         you make reference to 1987, was it at the occasion of the 
    3         festival per se or at another point in time.  So basically 
    4         I would like to clarify if '87 or thereabouts -- just 
    5         ballpark if '87 is the first time you actually are present 
    6         for the festival. 
    7                 A.   At that point in time, on my first trip, I 
    8         was not there at the festival; I was there on another date 
    9         that had a sufficient amount of water, but it was not over 
   10         the festival weekend in 1987. 
   11   19.           Q.   And you recall your experience in '87 now. 
   12                 A.   Yes. 
   13   20.           Q.   Do you recall there being a boom upstream of 
   14         the dam at that point in time? 
   15                 A.   A boom as in... 
   16   21.           Q.   Some...  My language in English. 
   17                 A.   I understand.   
   18   22.           Q.   Something to delineate upstream of the actual 
   19         dam itself, either made out of wood or made out of 
   20         plastic, something that delineates and potentially 
   21         restricts access to the dam itself. 
   22                 A.   There has been, to the best of my 
   23         recollection, since I first went to Kipawa, a cable with a 
   24         plastic sheath around it that could be described as a boom 
   25         upstream of the water control structure of Laniel. 
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    1   23.           Q.   Which would have been present, to the best of 
    2         your recollection, in 1987? 
    3                 A.   I believe so, yes. 
    4   24.           Q.   In 2006 were you present? 
    5                 A.   Yes, I was. 
    6   25.           Q.   Did you see, in addition to the boom, was 
    7         there still a boom -- there was a boom there also in 2006.  
    8         In addition to that boom did you see any posting of signs 
    9         that specifically stated that the passage through the 
   10         spillway was prohibited? 
   11                 A.   To the best of my recollection, and knowing 
   12         this year from 2006 what does not make me think so much of 
   13         a sign -- I know that there was some form of signage 
   14         explaining with a construction zone currently existing in 
   15         2006, and an additional fence barring entrance into the 
   16         water control structure.  So in the past, with the boom, 
   17         as we've described, there are many different reasons why I 
   18         would suppose that something like that could be created.  
   19         So for example, if someone was in a motorboat fishing up 
   20         above that structure and suddenly they would have some 
   21         type of engine failure, that perhaps that would restrict 
   22         them from drifting down through the spillway.  This year 
   23         there was actually a snow fence that was set up in the 
   24         current in the approach into the rapid as opposed to the 
   25         boom, which was on the flat water up above the entrance 
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    1         into the water control structure. 
    2   26.           Q.   Okay.  My question was was there actual -- a 
    3         postage of a sign on the dam itself?  Did you see a sign 
    4         on the dam itself which said that passage through the 
    5         spillway was restricted? 
    6                 A.   To the best of my knowledge, or my 
    7         recollection, I should say, going back from years prior to 
    8         -- 
    9   27.           Q.   In 2006. 
   10                 A.   In 2006?  In 2006 our daily rafting trips 
   11         were not going through the spillway.  We were starting 
   12         below the spillway because of the second barrier that was 
   13         put up, so I know that there was signage that was on that 
   14         barrier, but I do not have a recollection of what it was 
   15         saying, whether it's denying access, whether it's "Stay 
   16         Clear", whether it's announcing the construction zone.  To 
   17         the best of my recollection I didn't see anything which 
   18         says that this is not permitted. 
   19   28.           Q.   Okay.  Did you yourself or other members of 
   20         Esprit, to your knowledge, pass through the spillway this 
   21         year? 
   22                 A.   To the best of my knowledge the only person 
   23         who passed through the spillway from Esprit this year was 
   24         myself. 
   25   29.           Q.   So you did pass through it? 
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    1                 A.   I did on my own. 
    2   30.           Q.   And you didn't see any signs -- when you were 
    3         going through the spillway you didn't see any signs? 
    4                 A.   To the best of my recollection I know with 
    5         the first fencing that was there that there was some sign 
    6         postage on it.  I don't recall its wording.  I ran through 
    7         the spillway and was not at that point in time looking 
    8         specifically for signage of that sort. 
    9   31.           Q.   Okay. 
   10                 A.   However, Esprit as an operation, as a rafting 
   11         operation, did not pass through the spillway in 2006. 
   12   32.           Q.   But Esprit still had commercial activities 
   13         going on in 2006?  It didn't prevent Esprit from actually 
   14         carrying out its business as usual.  How many people 
   15         actually went on the Kipawa River with Esprit in 2006? 
   16                 A.   We had slightly less than our previous years' 
   17         numbers, so I would estimate instead of at 200, I would 
   18         estimate that at being more in the lines of 150. 
   19   33.           Q.   So you'd say 25 per cent decrease or 
   20         thereabouts? 
   21                 A.   Potentially 20 to 25 per cent. 
   22   34.           Q.   Did you have the same resources as in the 
   23         previous years, i.e., eight rafts present? 
   24                 A.   Yes.  We had the staple resources available 
   25         and the Saturday morning trip, which was normally our 
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    1         busiest trip and the first one to fill, was in fact full.  
    2         We had a Saturday afternoon trip which always ran with 
    3         quite good numbers.  Our Sunday morning trip was not as 
    4         full as it had been in the past and our trip on Monday 
    5         needed to be cancelled as the water was shut off, so we 
    6         had to refund everyone their money for Monday. 
    7   35.           Q.   Okay.  So in the Friday, Saturday and Sunday, 
    8         were people generally satisfied with their experience to 
    9         the best of your knowledge? 
   10                 A.   Well, many of our repeat clientele, they've 
   11         been with us on the Kipawa for many years, many come from 
   12         the local area and community, many of which, I would say, 
   13         with disappointed by the fact that it's their first time 
   14         that they were not able to pass through the structure at 
   15         Laniel, as well as sort of the logistical changes, now 
   16         having to walk down the trail to the put-in side as 
   17         opposed to starting right at the lake doing our practice 
   18         paddling and heading off through the water control 
   19         station. 
   20   36.           Q.   Did anybody provide you with any written form 
   21         of letters of dissatisfaction or whatnot -- any of the 
   22         paddlers who were in your rafts last year, for the rally 
   23         of 2006, or require reimbursement? 
   24                 A.   There was no one who required reimbursement. 
   25         However, we stay in good contact with our groups.  The 
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    1         understanding that was put forward was that currently -- 
    2         that we put forward, was that currently with the site 
    3         under construction that at that point in time that we were 
    4         not allowed to pass and that people were disappointed in 
    5         the fact that we were not allowed to go through, but I 
    6         think were probably somewhat understanding from our 
    7         position that with it being a construction zone that we 
    8         had no -- and because of the barrier that was put up 
    9         above, that we had no choice in this matter.   
   10                 Now, with the way that that combines with the 
   11         logistics of our operation certainly made it very 
   12         challenging from our perspective, and I think that the 
   13         real test as to whether that had a negative impact on our 
   14         operation isn't really based on how the people this year, 
   15         who were immediately negatively impacted, but I think that 
   16         that test will be seen for us in the future years as to 
   17         whether those people return. 
   18   37.           Q.   Yes.  Your intention is to keep operations of 
   19         Esprit Rafting on the Kipawa River? 
   20                 A.   I think that -- 
   21   38.           Q.   At this point? 
   22                 A.   At this point we would certainly like to do 
   23         that.  I think there are many factors that come into play.  
   24         I think that, one, if our clientele ends up being -- if 
   25         the permanent loss of running through that chute becomes 
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    1         an issue with our clientele, we'll have to make 
    2         adjustments to how we would try to operate there. 
    3   39.           Q.   And to understand properly -- I think you've 
    4         given a pretty fair description -- the Kipawa River has 
    5         how many rapids on it; 16 to 18?  Like I've seen 
    6         contradictory information.  Some say 16, some say 18 
    7         rapids.  If I include the dam itself, how many rapids?  Do 
    8         you know offhand?  
    9                 A.   I would say that if you were speaking in the 
   10         category of 16 to 18 rapids, that that would be an 
   11         accurate description, and some people might call some of 
   12         the smaller rapids that are linked together all one rapid 
   13         and others might call those let's say three separate 
   14         rapids, so that's where the discrepancy might come. 
   15   40.           Q.   Okay.  And the running of the river from the 
   16         dam to Lac Temiskaming, all in all in your affidavit you 
   17         state that it takes about five hours.  If we isolate the 
   18         running of the Laniel Dam itself, how many seconds or 
   19         minutes does it take to actually run the dam? 
   20                 A.   The running of the dam itself -- 
   21   41.           Q.   And the following white water, I would 
   22         imagine. 
   23                 A.   The running of the dam itself -- call that 
   24         the rapid at Laniel -- is about -- and I'm guesstimating 
   25         -- is about 200 meters in length.  In that time frame of 
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    1         running through from when we are actually in the current 
    2         and descending till we're down clear and at the rapid, is 
    3         in the matter of minutes.  However, for -- 
    4   42.           Q.   How many minutes approximately? 
    5                 A.   Approximately two minutes.  However, from our 
    6         operational perspective it puts considerably higher tax on 
    7         our operation, and one of the things that may change for 
    8         our operation in the future is that we may now not 
    9         consider running two trips in one day as we have in the 
   10         past, or we may have to consider starting at a different 
   11         location. 
   12   43.           Q.   Now, paragraph 19 of your affidavit, in the 
   13         second part of it on page 10, you make reference to the 
   14         consequence -- or the potential consequence of Laniel no 
   15         longer being practicable, and then you say they would then 
   16         pick up and carry rafts 500 metres across a major highway, 
   17         down a steep trail that currently does not exist, then 
   18         continue downstream below the Laniel Dam.  Having large 
   19         groups of rafters cross a public highway then make a steep 
   20         descent to the river where no trail currently exists 
   21         presents a higher probability of injury from either 
   22         vehicle traffic, pedestrian collision, or slips and falls 
   23         on the banks of river than from the descent of the rapid. 
   24                 Are you familiar with the proposed mitigation 
   25         measures that were suggested by the expert who produced 
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    1         the environmental assessment report, i.e., avoiding -- 
    2         creating a portage trail there that would avoid passing on 
    3         the highway itself?  Are you aware of that? 
    4                 A.   I became aware of that as my operation was 
    5         about to start operating this year on the Kipawa. 
    6   44.           Q.   Okay.   
    7                 A.   So do I feel my operation from 2006 was given 
    8         clear and concise notice of what our operation -- the 
    9         amendments to our operation would be for this year?  No.  
   10         I found that I had to sort that out as I got there, some 
   11         of which came to me as a surprise.  At the writing of this 
   12         affidavit it was certainly not made clear to me what the 
   13         mitigation procedures would be, so I could only assume 
   14         that from starting in the current location, where we 
   15         normally would start, to understanding that somehow I 
   16         would have to bypass around, that seemingly was very 
   17         natural to think that I would then have to cross the 
   18         highway and figure out a way to get down to the bottom of 
   19         the rapid. 
   20   45.           Q.   I understand, but now that you have a clearer 
   21         understanding of what mitigation measures were in fact 
   22         proposed and at least partially implemented by Public 
   23         Works, is it fair to say that there is no longer a safety 
   24         concern with the new project as contemplated by PWGSC?  
   25         And if there is a safety concern, what is it? 
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    1                 A.   Well, I think that as of this year's 
    2         operation -- and maybe there are things that can be 
    3         corrected and/or improved with this -- is that right now 
    4         for us to move a group of 56 people at any given time we 
    5         now have approximately a 400-meter walk, I would guess.  
    6         Now, as part of our issue, we now need to keep those 56 
    7         people in order on a major highway following along the 
    8         side of the road, as opposed to a group of people who are 
    9         geared in helmets and life jackets getting ready to embark 
   10         on a trip like this.  So we last year would have to walk 
   11         up to the side of the highway; we now no longer would have 
   12         to cross the highway, but we now cross over the bridge, 
   13         down a road that we don't really have -- or a roadway that 
   14         we don't have particular access to be able to get our 
   15         equipment down there, et cetera.  Now, walk down the 
   16         trail, put in at the bottom of the rapid, which is now in 
   17         the current, so we paddle out and we deal with that to get 
   18         our trip started.   
   19                 It's considerably more laborious on our staff and 
   20         potentially more laborious on our clientele in trying to 
   21         carry our rafts down the trail, which now is only at the 
   22         width of one of our rafts.  So typically when we would 
   23         carry a raft with a group of people, we would stand around 
   24         the outside of the raft and hold on to the rope or handles 
   25         and walk our way down the trail.   
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    1                 In the past we haven't had to use our guests or 
    2         clientele for that type of assistance, so we have two 
    3         options.  When we start our trip in the morning we send 
    4         just our staff down to move all of our boats down into 
    5         position.  During or afternoon trip, we don't have the 
    6         luxury of time to be able to do that, so our guests help 
    7         us in the carrying of the boats down to the water, which 
    8         for many people they would find arduous, and for us I 
    9         believe creates more -- still more potential, the way that 
   10         the trail is in its current condition, more likelihood for 
   11         trips, falls or injuries of that sort, than, in my 
   12         opinion, starting where we had in the past, immediately 
   13         hopping in the rafts, doing our practice paddling first 
   14         before we encounter any current on the flat water, and 
   15         continuing down through the rapid at Laniel. 
   16   46.           Q.   Okay.  So my question was directly related to 
   17         safety concerns and you addressed that, but just to be 
   18         clear, do you see a safety concern with regards to the 
   19         highway once the mitigation are perfectly implemented -- 
   20         with the highway per se? 
   21                 A.   I would say that the area could be made more 
   22         secure on the highway if they were to install some type of 
   23         barrier for us to walk along its side.  So now we're 
   24         walking along the side of a roadway as opposed to having 
   25         what would be considered a secured or cordoned off -- 
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    1   47.           Q.   You say walking along the side of a highway.  
    2         What's the distance -- what's the width of the actual 
    3         passage? 
    4                 A.   Well, it's the same thing that I'm sure one 
    5         person individually going and walking along the side of 
    6         the road would probably be considered reasonably secure, 
    7         and other people could easily do that, but for our 
    8         operation we are now dealing with a group of 56 excited 
    9         people that we don't know, that we don't know whether 
   10         they're going to be following our instructions, and we 
   11         assume that they are, and we put many safety steps in the 
   12         way of having our staff to sort of corral our groups off 
   13         along the side of the highway.  However, in the event that 
   14         someone at that point in time wasn't paying attention, 
   15         wasn't following our instructions, then potentially -- 
   16         they're on a roadway, so ideally we hope that they walk 
   17         along the side of the roadway.  If there was some type of 
   18         barrier to guide them that way, or another place to walk 
   19         -- 
   20   48.           Q.   But do you feel that there is sufficient room 
   21         along the roadway for people to pass in a safe manner, a 
   22         group of people -- you know, you describe a group of 
   23         approximately 56 people actually running the river 
   24         simultaneously -- so a group of 56 people to actually pass 
   25         safely alongside the road? 
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    1                 A.   I think that a well-monitored group of, or 
    2         commercial group of people who are about to embark on a 
    3         fun adventure where maybe they have an elevated level of 
    4         excitement, that we can, in a secure manner, we can corral 
    5         people in the right -- in that direction.  However, it's 
    6         not by any means an ideal way for the way that I start 
    7         trips in other places to be doing that and having to deal 
    8         with a random element like traffic.  Typically that's not 
    9         what we deal with.  Typically we get to our put-in point 
   10         and our rafts are sitting there and we hop in them. 
   11   49.           Q.   Now, would the same logic hold for the 
   12         portage trail?  I understand that you noted that there are 
   13         risks because of the slope.  Now, what kind of slope are 
   14         we talking about?  Are we talking about something that's 
   15         very steep or...? 
   16                 A.   I'm not referring to the slope of the trail 
   17         as much as I'm referring to the current width of the trail 
   18         is just at the sufficient width for us to carry our rafts 
   19         on our own when our guides are carrying them, because we 
   20         carry them from the centre line of the raft, but slightly, 
   21         or just insufficient for us to carry them securely with a 
   22         group of people, where now instead of carrying along the 
   23         mid-line of the raft, we're now carrying from the outsides 
   24         of the raft.  So if when we carry them with just two 
   25         people, the width of our raft is seven feet wide, now that 
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    1         we have people standing on either side of them, the 
    2         passageway is now -- or our footprint as we walk down 
    3         there is now nine to 10 feet wide as opposed to seven feet 
    4         wide. 
    5   50.           Q.   Do you see any safety concerns four solo 
    6         kayakists, solo canoers, or tandem canoers or tandem 
    7         kayakists using the portage trail? 
    8                 A.   I would think that if there was a kayaker 
    9         that, for whatever reason, chose that they wanted to walk 
   10         along that section using those trails, that they can walk 
   11         securely along those trails.  However, I'm still not 
   12         pleased or completely supportive of the idea of people 
   13         carrying their kayaks along the highway because, again, 
   14         they're now carrying something which is quite large; 
   15         they're focused on what they're about to do, which is go 
   16         down through the river, and they then decide, oh, I think 
   17         I want to look over at the rapid on the other side of the 
   18         river, or they start working their way across a major 
   19         highway and perhaps end up being either involved in an 
   20         accident or the cause of an accident. 
   21   51.           Q.   Now, I understand that you -- Esprit Rafting 
   22         -- communicated its preoccupations vis-a-vis the new dam 
   23         conception as proposed by Public Works at some point.  Did 
   24         you personally communicate with public officials, public 
   25         servants on the issue? 
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    1                 A.   There were a few letters that were 
    2         communicated directly regarding the impact that the 
    3         proposed design for the new dam could have on our 
    4         operation. 
    5   52.           Q.   Do you have any reason to believe that PWGSC 
    6         did not understand or that your message wasn't conveyed 
    7         clearly to them as to what your preoccupations were? 
    8                 A.   Do I -- I'm sorry? 
    9   53.           Q.   Do you have any reason to believe that they 
   10         didn't understand the message that you were sending them, 
   11         i.e., that I want to keep on passing -- I would like 
   12         Esprit rafting to keep on passing through the dam?  Were 
   13         you oversimplifying? 
   14                 A.   No, I understand.  I just want to make sure 
   15         that I understand so that I can answer clearly. 
   16                 I believe that there is no misunderstanding, that 
   17         we made all intentions -- all of our interests and 
   18         intention put forward that we would hope to and believe 
   19         that we could still be running through the dam at Laniel.  
   20         I don't think that anyone would misinterpret our interest 
   21         in wanting to continue to do that. 
   22   54.           Q.   Now, in paragraph 25 -- and I'll be 
   23         essentially closing on this issue -- you make reference to 
   24         the fact that you've reviewed the letter dated June 15 
   25         from consultant firm Tecsult signed by Pierre Tremblay 
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    1         addressed to Robert Laporte.  The letter contains, in your 
    2         opinion, an unsupported assumption that white river 
    3         running is extreme.  The actual letter -- and I'll show it 
    4         to you -- the actual letter as been produced in a variety 
    5         of places, but here is one of the places. 
    6                 MR. MONTI:  Isn't it the letter that's attached as 
    7         an exhibit to his affidavit? 
    8                 MR. VEILLEUX:  To...?   
    9                 MR. MONTI:  The Coffey affidavit.  That's the 
   10         letter he's referring to. 
   11                 MR. VEILLEUX:  Oh, yes. 
   12                 BY MR. VEILLEUX: 
   13   55.           Q.   Now, you understand French? 
   14                 MR. MONTI:  We can go off for a second. 
   15                           (OFF RECORD DISCUSSION) 
   16                 BY MR. VEILLEUX: 
   17   56.           Q.   Bearing in mind that you don't speak French, 
   18         I'll just try to translate and do it as -- I'll try to be 
   19         as specific as possible, but at the bottom of page 1 of 
   20         this letter it's noted in an underlined passage that these 
   21         conditions do not allow safe passage of boats, whatever 
   22         type they may be, i.e., including rafts, kayaks, canoes 
   23         and so forth, through the dam.  That's Tecsult's position 
   24         and was that clear to you that Tecsult had taken that 
   25         position? 
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    1                 A.   From my interpretation of the letter that 
    2         when it says that there's no -- or that passage through 
    3         the dam is not secure in any type of craft, including 
    4         rafts, kayaks or canoes, yes, I understood that and I took 
    5         that their belief is that no craft -- or that it is not 
    6         secure for any craft to pass through that. 
    7   57.           Q.   And you obviously disagree for the reasons 
    8         expressed in your affidavit.  Essentially you say it's a 
    9         Class 2 -- 
   10                 MR. MONTI:  Not Class 2. 
   11                 THE WITNESS:  Essentially I say it's a Class 3.  
   12         And I think the reason why I say that is really based on 
   13         the evidence that -- what I call evidence -- of the fact 
   14         that for years people have been securely passing through 
   15         that rapid with little to no issue relating back to the 
   16         fact that it is not secure for anyone to pass through it, 
   17         myself included.  So I also know that we take photos and 
   18         videos of all of our trips and that a video has been 
   19         produced about the Kipawa River as a rafting, canoeing, 
   20         kayaking destination which features -- and I wouldn't want 
   21         to say countless, but many people passing through that 
   22         water structure in a very secure and orderly manner. 
   23   58.           Q.   Now, if I turn to the next page, there's also 
   24         a passage with which I suspect you will not be in 
   25         agreement.  The engineer of Tecsult says:  We are of the 



                                                             25 
    1         opinion -- this is the first paragraph -- that Laniel Dam 
    2         -- the existing Laniel Dam is not conceived for the secure 
    3         passage of boats and that the passage of boats through the 
    4         spillway is an extreme sport which represents dangers for 
    5         those who practise it -- who practise these activities. 
    6                 So your view was also that this passage is not 
    7         accurate and you dispute it; is that correct? 
    8                 A.   Yes, I would dispute this statement, but I 
    9         would qualify that dispute based on there are many 
   10         different levels within our sport; some level which is 
   11         viewed by experts as extreme, other parts which have a 
   12         moderate amount of challenge and risk, and other parts 
   13         which would be considered very easy and of almost zero 
   14         risk, and I think that that would be -- that the most 
   15         similar other sport to compare this to would be the idea 
   16         of downhill skiing, where downhill skiing, and certain 
   17         aspects of downhill skiing, could be considered an extreme 
   18         sport.  For other parts of the downhill skiing it's a 
   19         moderate recreational activity, and on the most easy 
   20         places, it's a spot where people fall down a lot but have 
   21         a lot of fun.   
   22                 So no, I would not view the passage at Laniel as 
   23         an extreme representation of kayaking or rafting being an 
   24         extreme sport.  We believe -- I believe that whitewater 
   25         rafting, as mentioned in other places in my affidavit, is 
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    1         something which is accessible to many people regardless of 
    2         their background or their physical fitness or whatever 
    3         that happens to be.  They contract us as experts to be 
    4         able to take them through those passageways.  Sometimes 
    5         they go through those passageways for the sheer excitement 
    6         and fun and others embark on these type of trips for a 
    7         wide variety of reasons, including things such as team 
    8         building, appreciation of the local environment, seeing 
    9         what's in people's backyard, people from the area.  So 
   10         it's another mode of travel rather than just something 
   11         that's geared strictly for experts or people who are on a 
   12         very sort of fringe end of, or very small minority that 
   13         are just doing things that are extremely hazardous or 
   14         dangerous beyond what the general public could potentially 
   15         have access to. 
   16   59.           Q.   I'll conclude this with another open-ended 
   17         question.  Are you aware, within the province of Quebec, 
   18         of any other dam, hydroelectric or dam for water flood 
   19         control dam, being used by Esprit Rafting -- having Esprit 
   20         Rafting passing through it? 
   21                 A.   In the province of Quebec we operate on the 
   22         Kipawa, the Gatineau and the Ottawa Rivers, so those are 
   23         the three rivers. 
   24   60.           Q.   Jacques Cartier? 
   25                 A.   No, Esprit Rafting does not do the Jacques 
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    1         Cartier. 
    2   61.           Q.   Did you used to? 
    3                 A.   No.   
    4   62.           Q.   Okay. 
    5                 A.   So those are the three rivers that we operate 
    6         on.  There is currently no dam on the Gatineau River, so 
    7         that's not something that we do, and the dam on the Ottawa 
    8         River has -- the gates are controlled from the -- or 
    9         raised from the bottom up and where we start our rafting 
   10         trips there is downstream from that structure where our 
   11         launch point is, where we drive our vehicles to. 
   12   63.           Q.   So the answer is no? 
   13                 A.   So in the province of Quebec the only water 
   14         control structure that we currently have been going 
   15         through has been on the Kipawa River.  In the past we have 
   16         also started on a river called the Magnetawan River, which 
   17         is a river in Ontario, in a similar situation to on the 
   18         Kipawa, on the pool above a water control structure, run 
   19         through the water control structure and continue 
   20         downstream, and the rapid is called Kneopfli Falls. 
   21   64.           Q.   What is the name again? 
   22                 A.   K-N-O-E-P-F-L-I or P-H-L-I.  That's on the 
   23         Magnetawan River between Burks Falls and a place called 
   24         Onak (ph) Harbour between Burks Falls and Parry Sound.  
   25         That's a spring run that Esprit has done off and on since 
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    1         our inception in -- well, slightly after our inception, so 
    2         probably since again 1994 or '95. 
    3   65.           Q.   And do you say that the water structure is 
    4         comparable to that of Laniel in terms of size? 
    5                 A.   No, it's different than Laniel.  It does not 
    6         have the same -- it's not of the same height. 
    7   66.           Q.   What's the difference in height? 
    8                 A.   The difference in height is probably -- place 
    9         the height of the Laniel Dam at approximately 10 metres, 
   10         the difference in height would probably be about eight 
   11         metres. 
   12   67.           Q.   So the other one is a two-metre -- 
   13                 A.   The other one is much lower profile. 
   14   68.           Q.   Two metres? 
   15                 A.   Yes, probably even one and a half from the 
   16         top pool down to the beginning of the rapid.  Now, as it 
   17         turns out, on the Magnetawan River when we pass through 
   18         the gates of the dam we then continue downstream 
   19         immediately into a class 4 rapid, which then continues for 
   20         about 250 or 300 metres.  So that's the start of something 
   21         which is very challenging, whereas on the Kipawa River we 
   22         pass through the structure, we come down through and 
   23         through a big -- one crashing wave, and continue down on 
   24         to a flat pool.  So the degree of risk and challenge for 
   25         us as guides, as operators, for our customers, is 
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    1         considerably less on the Kipawa River than it would be on 
    2         the Magnetawan River. 
    3   69.           Q.   I understand. 
    4                 A.   There are other rivers that have access for 
    5         kayakers where we currently don't run white water rafting 
    6         trips that people pass through the gates of a dam where 
    7         actually the water is again released for special sporting 
    8         events.  So I'm a former competitive canoe and kayak racer 
    9         and on certain rivers in Ontario have started above a 
   10         water control structure and gone straight through the 
   11         structure and then carried down through with the rest of 
   12         our course. 
   13   70.           Q.   So you said it's been done individually by 
   14         experts.  Are we talking about hydroelectric or water 
   15         regulations dams where there is a practice of passing 
   16         through a water electric or water regulation dam?  When I 
   17         say "practice" I don't mean by one person doing it in an 
   18         isolated incident without the knowledge of the operator, 
   19         but a standard practice. 
   20                 A.   Yes. 
   21   71.           Q.   So we've got Kneopfil Falls --  
   22                 A.   Right.  Magnetawan River, which is Kneopfil 
   23         Falls --  
   24   72.           Q.   Which is a two-metre structure -- 
   25                 MR. MONTI:  No, no. 
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    1                 MR. VEILLEUX:  Two metre elevation? 
    2                 MR. MONTI:  No, no, it's eight metres.  It's two 
    3         metres less than the Kipawa.  That was his answer. 
    4                 THE WITNESS:  No, it's two metres; it's eight 
    5         metres less than the Kipawa.  It's very low profile. 
    6                 MR. MONTI:  My mistake.   
    7                 THE WITNESS:  And similarly at the Gull River in 
    8         Ontario.  The Gull River is a very well known training 
    9         site for canoes and kayakers.  It's Ontario's sort of gem 
   10         for the sport of whitewater canoe and kayak racing.  There 
   11         are many grants that have been given to develop that as a 
   12         whitewater site.  The races that are held there from both 
   13         entry level right up to World Cup level, many of those 
   14         races start on the pool above the dam, carry down through 
   15         the structure, and then carry further on downstream.  Now, 
   16         that would certainly be within the knowledge of the 
   17         operator of the structure, because they would be pulling 
   18         the logs out of the dam to be able to make it a viable 
   19         course for people to go through.  Similarly, how for years 
   20         --  
   21   73.           Q.   Do you know the name of the actual dams on 
   22         Gull River? 
   23                 A.   I don't know the name of the dam itself. 
   24                 MR. MONTI:  It's in the town of Minden, I believe. 
   25                 THE WITNESS:  It's in the town of Minden, Ontario.  
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    1         For years while we were operating trips on the Magnetawan 
    2         River we would phone to find out what the levels were at 
    3         -- how much water was going to be going through the dam, 
    4         so much so that we were able to ask if instead of opening 
    5         -- imagine five different gates across the dam, so five 
    6         different areas to be able to go through, that instead of 
    7         them making each of them sort of halfway open, that 
    8         instead we would ask them if they could leave one 
    9         completely open so it would be easier for us to be able to 
   10         go through.  And that was done with lots of cooperation 
   11         for us to do that. 
   12   74.           Q.   On the part of...? 
   13                 A.   On the part of the people who control the 
   14         water levels.  At that point in time we were dealing with 
   15         -- get this -- we were dealing with someone by the name of 
   16         Bud Foley from the Ministry of Natural Resources in 
   17         Ontario.  Bud Foley no longer works at the Ministry of 
   18         Natural Resources. 
   19   75.           Q.   So you still have a similar arrangement with 
   20         somebody from the Ministry of Natural Resources in Ontario 
   21         to do the same thing? 
   22                 A.   Right now our operation doesn't -- we still 
   23         phone to find out what the water levels are and if the 
   24         water levels are conducive to us going through the dam in 
   25         a safe and orderly, secure fashion, then that's where we 
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    1         run, and in the event that the water levels are not making 
    2         a clear and secure channel, well, as experts in our field, 
    3         we then look at the idea of starting either below the 
    4         structure or further downstream. 
    5   76.           Q.   Okay.  Now, we're talking about the 
    6         Magnetawan River.  Now, the dam or dams that you're 
    7         referring to, are there any dams that are as substantial, 
    8         as significant in size, as the Laniel Dam in terms of 
    9         their vertical -- 
   10                 A.   In terms of vertical? 
   11   77.           Q.   Or anything close. 
   12                 A.   These are certainly not as high in vertical 
   13         drop.  However, they certainly impose considerably more 
   14         risk for us to carry on through the following rapids than 
   15         what we encounter at Laniel.  I would equate the passing 
   16         through the structure at Laniel very similar, as I've 
   17         mentioned in my affidavit, to passing underneath a bridge 
   18         that then has a rapid which happens to be there.  There 
   19         are no things like -- the common hazard that we find in 
   20         other rapids or common hazards that we typically find in 
   21         manmade structures.  Often in manmade structures the drop 
   22         is -- a combination of the actual vertical drop can often 
   23         create a hole or a hydraulic, which would be something 
   24         that would be particularly hazardous or dangerous, then 
   25         our experts' opinion would then say that we can't do that 
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    1         because it's too steep a drop and the feature at the 
    2         bottom would become too hazardous. 
    3   78.           Q.   I'm really not that interested in the 
    4         challenge from a kayak or raft perspective.  My question 
    5         is more aimed at -- 
    6                 A.   I'm sorry. 
    7   79.           Q.   No, I understand the relevance of that 
    8         answer, but it's not the focus of my question.  What 
    9         really I'm trying to see if you have an example of another 
   10         dam, hydro or water regulation, that is a significant 
   11         structure with a vertical drop in the 10-metre range where 
   12         there has been a practice of passage through the dam.  And 
   13         I'd started by saying Quebec, but I would extend to Canada 
   14         per se, because I've got one that's two metres.  I'm not 
   15         sure about the first one that you noted, and now there are 
   16         other ones that you're making reference to.  If we're 
   17         making reference to dams that are two metres high, for me 
   18         we're not talking about the same type of an operation, 
   19         we're not talking about the same type of a structure, but 
   20         that's just my perspective.  Your lawyer will be able to 
   21         make the point that it's the same thing, but do you have 
   22         an example within Canada of a sizeable significant dam 
   23         where there's somewhere around a 10-metre vertical? 
   24                 A.   To the best of my knowledge I'm unaware of 
   25         another spillway similar to Laniel in two capacities.  
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    1         One, I'm unaware of one which is, as you said, which 
    2         currently has people, canoes, kayaks, rafts passing 
    3         through it.  I'm also unaware, and obviously I'm not 
    4         completely familiar with the entire province, or let's say 
    5         two provinces -- I'm unaware of another dam of that height 
    6         with a spillway with water running through it anyways.  
    7         And when I look at my -- taking a step out from being an 
    8         expert in safety and taking a step in to being a 
    9         outfitter, if there's anyone who can tell me where there 
   10         are more structures like Laniel, we'll be there in a 
   11         heartbeat to see whether there's a viable operation there, 
   12         because, again, to go back a little more to your question 
   13         that you believe there's a discrepancy between the lower 
   14         profile one and the higher profile one, as it turns out I 
   15         believe -- and I would compare the dam at Laniel with the 
   16         dam on these other rivers which I've already mentioned -- 
   17         depending on the water levels at those other structures, 
   18         that the height of the dam in Laniel actually leaves more 
   19         to its secure and safe passage for us than it does take 
   20         away from that.  So to someone who maybe isn't that 
   21         familiar with these type of operations, that that height 
   22         then also gives us, along with the length, gives us a 
   23         considerable combination of rise and run as opposed to 
   24         just having a smaller rise with a very short run, where 
   25         potentially those more hazardous hydrological features 
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    1         might be present. 
    2                 MR. VEILLEUX:  I thank you for your time and those 
    3         were my 15 minutes. 
    4                 MR. MONTI:  I have a follow-up question which is 
    5         related. 
    6                 EXAMINATION BY MR. MONTI: 
    7   80.           Q.   At the beginning, Mr. Coffey, you discussed 
    8         rafting and Mr. Veilleux asked you about whether you 
    9         passed through the spillway in 2006.  Was that in a raft? 
   10                 A.   No, I passed -- I did not pass through the 
   11         spillway in a raft in 2006 because with the barrier that 
   12         was put above the dam that it would be -- that barrier 
   13         itself would be insecure to be able to pass a raft or get 
   14         a raft underneath that barrier or around that barrier.  I 
   15         did, however, pass through the dam in Laniel in 2006 on a 
   16         craft which is called a river board. 
   17   81.           Q.   Can you explain what that is? 
   18                 A.   A river board is an approximately 1-by-4-foot 
   19         or 1.25-metre-long foam board approximately four inches or 
   20         10 centimetres thick with handles on it.  And I passed 
   21         through the dam lying down on the board as you could 
   22         imagine people on the ocean use body boards.  It's like a 
   23         body board but a little bit thicker.  I passed through the 
   24         dam with my helmet, life jacket, wet suit and body board. 
   25   82.           Q.   Were you also wearing flippers at the time to 
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    1         help propel you, or no? 
    2                 A.   At that point, no. 
    3   83.           Q.   So this is a different craft even than what 
    4         we've discussed to this point; it was neither kayak, canoe 
    5         or raft in which you navigated through the dam? 
    6                 A.   Correct.  And I chose that craft over other 
    7         crafts that I would be capable of navigating that channel 
    8         with to try to most simply simulate the idea of just 
    9         floating through the spillway with proof that there's very 
   10         little hazard or danger at that channel, so very little 
   11         risk.  I also have a water rescue mannequin that I thought 
   12         that it would be interesting to get footage of our 
   13         mannequin floating down through that channel, but chose 
   14         not to place the mannequin there for fear that someone 
   15         would then believe that it was potentially a person, 
   16         because it's quite life-like.  So instead, I got on my 
   17         board; I was able to pass underneath the cable without any 
   18         risk or hazard to myself, which I couldn't do in a raft 
   19         per se, and also I wanted to separate myself from our 
   20         rafting operation, which was doing what we were told that 
   21         we needed to do by the people who ran the construction 
   22         site, and I passed through on a river board. 
   23   84.           Q.   And what difficulties or obstructions, if 
   24         any, did you encounter in running through the spillway 
   25         with your river board? 
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    1                 A.   I didn't find any more difficulty or 
    2         obstructions than I have in the last 10 years of passing 
    3         through that channel at Laniel, so I would describe that 
    4         there was a combination of, after I came through the 
    5         spillway, a series of irregular breaking waves which then 
    6         came and finished in a calm pool.  I would rate it as a 
    7         Class 3 rapid as it's been rated by pretty much everyone I 
    8         know within the whitewater industry, and I've written in 
    9         my affidavit. 
   10                 MR. MONTI:  Anything following from that? 
   11                 Thank you for your time. 
   12  --THIS EXAMINATION ADJOURNED AT 5:20 P.M., ON SEPTEMBER 15, 2005. 
   13 
   14                WE HEREBY CERTIFY THAT the foregoing was 
   15                monitored and transcribed therefrom to the 
   16                best of our skill and ability. 
   17 
   18                ........................................... 
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